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Conduct of participant audit by the internal audit department without a request or obtaining 
authorization 
 

Decision: 

The Sanction Commission of SIX Swiss Exchange / Scoach Switzerland (hereinafter “Sanction 
Commission”) has determined that participant X breached the provisions of section 17 of the SIX 
Swiss Exchange Rule Book and section 16 of the Scoach Switzerland Rule Book by appointing the 
internal audit department to conduct the 2011 participant audit without submitting a request or 
obtaining authorization for this purpose from SIX Exchange Regulation. 

The Sanction Commission has decided not to impose a sanction and ordered X to pay CHF 1,000 as 
part of the costs of the proceedings.  

 

Findings: 

1. SIX Exchange Regulation’s department “Surveillance & Enforcement” (SVE) initiated an 
investigation against participant X on [date 1] on the grounds that it appointed Y LLC, its 
internal audit department, to write the audit report for the 2011 audit period without the 
requisite authorization. This is the sole question at issue in these proceedings. No objection 
has been raised with regard to Y LLC's audit report. 

2. The facts of the matter are not in dispute. X has been a participant of SIX Swiss Exchange 
and Scoach Switzerland since [dd/mm/2011]. SVE received the audit report on X for the 
2011 calendar year on [date 2] [Annotation by SVE: in due time]. In the course of reviewing 
the audit report on [date 3] SVE established that the report had been written by the internal 
audit department, and that participant X had neither submitted any request to SVE for the 
appointment of its internal audit department nor obtained the requisite authorization from 
SVE. 

3. Participant X submits, in essence, that:  

a. On being admitted as a participant, it promptly returned the form sent to it by SVE 
on [date 4]. Because the form made no reference to any external auditors, but only 
to the internal audit department (which function was carried out by an external firm), 
the form should have been understood as constituting a request. Since no reaction 
from SVE was forthcoming, X assumed that SVE had consented to the internal audit 
department conducting the participant audit. 

b. SVE ought to have responded when the form was submitted and should never have 
initiated an investigation on [date 1] – several months after 30 September 2011 (the 
required deadline for submission of requests for participant audits to be conducted 
by the internal audit department). 

c. SVE ought to have appointed external auditors itself after 30 September 2011 in 
accordance with applicable rules, rather than initiating an investigation. 

d. Accordingly, X further submits that a simple inquiry would have revealed that there 
had been a misunderstanding, that the proceedings should have been terminated on 
this basis and that no order for costs should have been made. 

4. It is necessary to determine whether, as X submits, the omission of any reference to external 
auditors on the form can be construed as a request for authorization for the participant audit to 
be conducted by the internal audit department. This submission cannot be accepted. Upon 
admission, participants agree to be bound by the rules of SIX Swiss Exchange and the 
relevant officers are expected to know these rules. The rules governing monitoring and 
enforcement are set out in Part IV of the Rule Book. In relation to audits, section 17 (1) 
provides that "the Exchange may, at any time, require participants to appoint a recognized 
audit firm or, at the request of the participant, the latter's internal audit department, to check 
compliance with certain provisions of the rules and regulations." In addition, SVE sent a letter 
to X on [date 4] reminding it of this requirement. To highlight the wording of the rules, SVE 
inserted indents into the letter, and added: "Pursuant to these rules, all participants are 
required to appoint a recognized firm of auditors – or at the request of the participant, the 
participant's internal audit department – to review the extent to which…" 
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5. Participant X now submits that neither the Rule Book nor any other rules define the form the 
request must take. Although this is correct, such a definition is not necessary. All that is 
needed is for the participant to submit a clearly worded request in writing to SVE and for that 
request to be received by SVE. Omitting to complete the "Independent external auditors" 
section of a form entitled "Registration form (in bold): Responsible compliance officer / auditors 
of SIX Swiss Exchange and Scoach Switzerland participant" cannot be construed as a request 
for permission for audits to be conducted by the internal audit department, especially in view of 
the letter sent to X dated [date 4], which provided the link to the "Audit of Participants" 
webpage. The following information is displayed on this webpage: "Participants who wish to 
commission the internal audit department to conduct the audit for the 2011 calendar year must 
submit a written request to SIX Exchange Regulation by 30 September 2011, including the 
required documents." 

6. Given that the omission of information from the form cannot be construed as a request, it was 
also not necessary for SVE to react immediately, especially as X had until 30 September 
2011, as indicated above, to submit a request for the appointment of its internal audit 
department. Moreover, X cannot, in good faith, infer that silence means consent in such 
circumstances when any exception to standard procedures may only be approved upon 
request. 

7. X submits that SVE delayed taking any action until [date 1], i.e. some months after 
30 September 2011. This submission cannot be accepted. SVE was entitled to assume that X 
would submit an audit report by the prescribed deadline of 31 March 2012, which in fact it did. 
SVE is only subsequently responsible for reviewing the audit reports received. In this instance, 
SVE undertook its review within three months of receipt and then submitted its response to X. 
In so acting, SVE has given no cause for complaint. If SVE was obliged to undertake such 
reviews within a tighter timeframe, it would require higher staffing levels. This would result in 
increased costs, which in turn would push up the turnover fees. 

8. However, it is still necessary to consider whether SVE should have queried the fact that X had 
not submitted any request for the audit procedure in question after it received the audit report 
from the internal audit department in March 2012, or, at the latest, at the time of reviewing the 
report. It would have been appropriate to contact X by that date at the latest, which would 
certainly have indicated to X that it needed to submit a formal request. In a similar case in the 
past, SVE did in fact remind the participant of its duty to appoint an audit firm before initiating 
any investigation. In the case at issue here, it is likely that contacting X would have prompted it 
to submit the request, albeit belatedly. 

9. X argues that SVE had a duty under the rules to appoint external auditors itself and should not 
therefore have initiated an investigation. The pertinent provision is section 17 of the Rule 
Book. Subsection 2 provides "if the participant does not appoint an audit firm, one shall be 
appointed for it by the Exchange." This provision only applies to situations in which a 
participant has failed to take any action. In such circumstances, SVE would also be required 
under general procedural rules to allow the participant a period of time in which to comply with 
its obligations. However, in this case, an audit was conducted, which did not in itself give rise 
to any complaint. The issue at stake is that in the absence of any request, SVE was unable to 
assess whether X was justified in having the audit performed by the internal audit department, 
who were in fact an external firm. In these circumstances, SVE was under no obligation to 
resort to alternative measures as set out in 17 (2). This would also have represented a far 
greater level of interference in X's affairs. 

10. In conclusion, it is established that in failing to submit a request for authorization for audits to 
be conducted by its internal audit department, X has breached section 17 (1) of the SIX Swiss 
Exchange Rule Book and section 16 of the Scoach Switzerland Rule Book. There is no merit 
in X's allegation that SVE was at fault in failing to follow proper procedures. It would also be 
unreasonable to expect SVE to respond immediately to registration forms that were received 
in March given that the deadline for submitting requests for audits to be conducted by the 
internal audit department was 30 September. On the other hand, the matter in question was a 
relatively trivial one, and immediately initiating an investigation without at least seeking prior 
clarification from X as to why it had failed to submit a request would seem excessive in the 
circumstances. 

11. In accordance with section 18 of the SIX Swiss Exchange Rule Book, the Exchange may 
impose sanctions against participants where the provisions of the Rule Book have been 
violated (the same applies for Scoach Switzerland). In matters of minor importance, sanctions 
may therefore be waived. This would seem appropriate in this case, especially in view of the 
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fact that no sanction has previously been imposed against X, and that as a result of these 
proceedings X will now exercise all due care to ensure that it properly complies with Exchange 
rules, including the rules governing participant audits. 

12. Pursuant to section 19 (3) of the SIX Swiss Exchange Rule Book and section 18 (3) of the 
Scoach Switzerland Rule Book, any sanctions imposed against participants, as well as the 
underlying violations, may be disclosed to the public and other participants. As no sanction 
has been imposed, there is no requirement to publish the decision in this case. However, in 
accordance with established practice, the decision will be made available in anonymized form 
on the SIX Exchange Regulation website once it has become final and binding (section 6.1 [2] 
of the SIX Exchange Regulation Rules of Procedure). 

13. Section 2.9 of the Rules of Procedure provides that the Sanction Commission may require the 
parties concerned to pay all or some of the costs of the proceedings, where the parties 
concerned were responsible for those costs being incurred owing to a violation of procedural 
obligations. X was obliged to submit a request for authorization to appoint its internal audit 
department to conduct the participant audit. It failed to discharge this obligation. However, 
given the circumstances described in findings 8 and 10, it is fair that X is merely ordered to 
pay CHF 1,000 of the costs incurred by SIX (SVE CHF 5,000, Sanction Commission 
CHF 5,000), with the Exchange meeting the remainder of the costs. 

 

Zurich, 8 November 2012  

(Translation) 


